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My Two Other Organizations (Grant Funded)

Two distinct non-profit organizations operating for the technology-
positive future of America's libraries.

Library Futures Institute is a non-profit 
501(c)(3) organization building a 
coalition and community that empowers 
libraries to take control of their 
digital futures. (Part of NYU Law)

eBook Study Group is a 
non-profit 501(c)(4) 
organization focusing on 
legislative change and policy.
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Last 3+ Years: Library Pandemic Narrative

● Many libraires and institutions were closed – can’t perform normal 
functions, operations, programs

● Legally acquired works were “trapped” in libraires (estimated 650+ 
million)

○ No physical access
○ No ILL, Document Delivery
○ No Reserves
○ No reading books aloud (!)

● Digital access required permission or licensing only.
● Print had no value (yet libraires and archives spent millions on 

collections to share)
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Hachette Book Group, Inc. v. Internet Archive, 
1:20-cv-04160 (S.D.N.Y 2020)
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Despite closures, digital 
libraries were always 

“open”…..
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All things good on this Earth flow into 
the [libraries], because of the 
[libraries’] greatness.

- Pericles, Athenian Mayor
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Archives/Libraries as the “holders of forever”
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Other areas where attempts were made to curtail 
the ability to access collections (physcial and 

digtial)
• Interlibrary Loan
• Photocopiers in libraires
• Open Access
• eReserves
• Increasing Digital Access for the Print Disabled 
• Text and Data Mining
• Controlled Digital Lending
• The Right to Borrow Books*

Paper now in press:
https://bit.ly/PubPlaybook
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Welcome 
bookaneers & 
book weevils!
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I reject the [out-of-control] licensing culture

I reject devaluation of the significant legal and 
economic value in our collections

I reject excessively narrow fair use and other 
legal analysis

I reject fear of technology preventing legitimate 
legal sharing within our non-profit, educational, 
research, access-based mission
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I embrace fair use’s flexibility as a right

I promote open licensing culture (*but I do not need a 
license for everything)

I encourage use of library and archive’s federal 
copyright “superpowers” (§108 and more….)

I support copyright’s real public purpose: “to promote 
the progress of science and the useful arts…”
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What can we do to increase 
access and the ability to 

share our collections with our 
patrons in the present?
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How do libraries legally do 
what they do?

1790: “An Act for 
the Encouragement 

of Learning….”

U.S. Law Example:
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Google LLC v. Oracle America, Inc., 
593 U.S. ___ (2021)

“…..to allow enforcement of Oracle’s copyright 
here would risk harm to the public.” 

“To that extent, the [Oracle] lock would 
interfere with, not further, copyright’s basic 
creativity objectives.”

Libraries and archives sit 
right in the middle of the 
economic purpose of 
copyright (we acquire the 
materials!) and the public 
benefit purpose of 
copyright (we share the 
materials!)
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Copyright life cycle….

Public Domain 
Month was 

January 2023
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Issues with digitizing and 
providing access to our 
current collections

Issues with digitizing and 
providing access to our 
future collections

Exclusive Rights Under © (§106)

1) to reproduce the work

2) to prepare derivative works

3) to distribute copies of the work

4) to perform the work publicly

5) to display the work publicly

.
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Increasing Access with 
Copyright
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First, maybe put all the 
public domain materials 

online?

Public Domain Exists…
• U.S. published works (prior to Jan. 1, 1928)*
• U.S. government works

• Most other governments copyright their 
work

• Things that are not copyrightable
• Rulers, height charts, data, calendars, etc.
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In the U.S. 
there is the 
wonderful 
realm of 1928 
to 1978… .

Increasing Access with 
Non-Exclusive Licensing

31

32



17

Increasing Access w/ Policy

• Donors, faculty, students, any 
creators can grant non-exclusive 
rights to library in their materials

Non-exclusive Licensing 
Copyright Law 17 USC § 205(e): 

A nonexclusive license, whether recorded or not, prevails over 
a conflicting transfer of copyright ownership if the license is 
evidenced by a written instrument signed by the owner of the 
rights licensed or such owner’s duly authorized agent, and if—

(1) the license was taken before execution of the transfer; or
(2) the license was taken in good faith before recordation of the 
transfer and without notice of it.
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17 USC § 205(e) 
allows non-exclusive 
copyright transfer via 
license, contract, or 
agreement

Non-exclusive rights are 
not limited or restricted to 

one party

Granting non-exclusive 
rights still enables a 

copyright holder to grant 
or assign rights elsewhere

Non-Exclusive Transfer #2

Non-Exclusive 
Rights 

Increasing 
Access

Exclusive Rights: one party 
controls

Non-exclusive rights: shared rights 

• Provides library w/ rights to “do our job”
• Empowers open access
• Share with repositories
• Publish “openly licensed”
• Contracts with publishers
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Statutory Copyright Exceptions

•Many statutory exceptions allow anyone 
to exercise one (or all) of the exclusive 
rights of the copyright “bundle” 
•without obtaining the permission of the 
copyright owner 

•without the payment of any license fee
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How do libraries legally 
do what they do?

The statutory copyright 
exceptions!

“Notwithstanding the provisions of sections 106…the fair 
use of a copyrighted work…for purposes such as criticism, 

comment, news reporting, teaching, scholarship, or 
research” is not an infringement of copyright.

Fair Use, 17 U.S.C. §107
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“Notwithstanding the exclusive rights of the owners of copyright,” 
section 108 provides that, under certain conditions, it is not an 

infringement of copyright for a library or archives, or any of their 
employees acting within the scope of their employment, to 

reproduce or distribute works….

Libraries and Archives, 17 U.S.C. §108

The “rediscovery” 
of Section 108  
library exceptions 
during our closures
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Section 108 Preservation 
Serving to Increase Access

Fair use is for everyone, but §108
is only for libraires and archives

§108 manifests Congress’ intent to support library and 
archive work:

Copy, digitize, transform, reproduce, and replicate to serve 
the greater mission: preservation and access to our culture

Whether it’s law, textbooks, poetry, manuscripts, art, music, 
software, and more!
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Also: §108 is the engine behind 
document delivery, preservation, 

& interlibrary loan

Section 108 Pandemic Lesson?

There are very generous rights 
available to libraires and archives  
to digitize and distribute works.
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Section 108: A Test & Three Buckets

Library Test

• Qualifications 
for relying on 
Section 108

Save It! 
• Preservation 
• Published & 

Unpublished
• Sharing

The Scholar’s 
Delight

• Document 
Delivery

• Interlibrary 
Loan

“Get Out of Jail 
Free”

• Share the 
“Last 20 Years” 
of Works

Save It!
…and share it?

Sections 
108(b) & (c)
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Unpublished Works 
[Section 108(b)]

108(b) outlines the 
conditions for making up to 
three preservation copies 
of unpublished materials
that are rare, unique, 
hazard of loss, and can't be 
replaced on open market

Unpublished Works [Section 108(b)]

The following conditions must be met:
• §108(b) The copy is solely for preservation or security purposes 

(or for deposit at another library for research); and....
• §108(b)(1) The work is currently in the collection of the library 

making the copy.

• If one of the copies is digital, however, that copy may “not [be] 
made available to the public in that format outside the premises 
of the library or archives.”
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Published Works [Section 
108(c)]

Up to three copies 
of a published work
may be reproduced 
solely for the 
purpose of replacing 
a copy that:

Published Works [Section 108(c)]

• §108(c) The original work is damaged, deteriorating, lost, 
stolen, or in a format that has become obsolete and...

• §108(c)(1) The library or archive has, after a reasonable 
effort, determined that an unused replacement cannot be 
obtained at a fair price; and...

• §108(c)(2) access to the digital copy must be limited to the 
“premises of the library or archives” language
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A library or archive serving the 
digital copy through the lens of 

“premises of the library or archives” 
language?

Sharing beyond the “premises of the 
library or archives?”

• Digital unpublished copies §108(b): “is not made available to 
the public in that format outside the premises of the library 
or archives.”

• Digital published copies § 108(c): “is not made available to 
the public in that format outside the premises of the library 
or archives….”

(*And access to digital copies still could be utilized under a fair 
use analysis.)
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Pandemic Access Lesson?

The “made available to the public…outside 
the premises of the library or archives” 

interpretation has been informed by the 
statute’s language, affirmed by community 
practice, and advanced by the technology 

available 

Increasing Access Now
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“Get Out of 
Jail Free”

§108(h): 
Last 20 Years
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Duration: Sonny Bono Copyright Term 
Extension Act 

Today: Life of the Author, + 70 
years

1976: Life of the 
Author, + 50 years

1909: 28 
yrs/renew 28 

years
1790:14 

yrs/renew 
14 yr

The little used and mysterious §108 (h)

• Libraries may share copies of digitized works that are 
in the last 20 years of their copyright term. 

• Test: Libraries should make a reasonable effort to 
determine that:

• the work is not subject to normal commercial 
exploitation,

• a copy cannot be obtained at a reasonable price, and
• the copyright holder has not filed notice with the Register 

of Copyrights that either of the above conditions apply.
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Section 108(h) 
Collections?
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Modern Digital Access

Exclusive Rights Under © (§106)

1) to reproduce the work

2) to prepare derivative works

3) to distribute copies of the work*

4) to perform the work publicly

5) to display the work publicly

.
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“Notwithstanding” section 106(3) “the owner of a 
particular copy or phonorecord lawfully made under this 

title is entitled, without the authority of the copyright 
owner, to sell or otherwise dispose of the possession of 

that copy”
First Sale, 17 U.S.C. §109

First Sale Doctrine (§109)

● §109(a) does not require a sale – it refers only to a 
copy being “lawfully made under this title” 

○ “exhaustion” is the better description

● For a library, archives, museum, or other cultural 
institutions? 

○ Purchases, donations, acquisitions, bequeathments, etc.

.
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First Sale Doctrine

● Entire industries and enterprises 
are built upon the first sale rights

○ Libraries are permitted to lend copies of 
printed books that they acquired to 
patrons

○ Used CD/Record/Book stores sell 
copyrighted protected works in stores

○ eBay relies on this provision when it 
permits users to sell copyrighted 
protected works through its site

A familiar system?

One acquired copy
Checked out to one person at a time

Limited time period, returned 
Made available to next person

*Repeat*
[Without permission from, or more fees paid to, the © holder]
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Book Loaning Workflow

One acquired copy
Checked out to one person at a time

Limited time period, returned 
Made available to next person

*Repeat*
[Without permission from, or more fees paid to, the © holder]

Reserves Workflow

One acquired copy
Checked out to one person at a time

Limited time period, returned 
Made available to next person

*Repeat*
[Without permission from, or more fees paid to, the © holder]
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Interlibrary Loan Workflow

One acquired copy
Checked out to one person at a time

Limited time period, returned 
Made available to next person

*Repeat*
[Without permission from, or more fees paid to, the © holder]
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Issues sharing our 
current collections

Issues sharing our 
future collections
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V.
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If we don’t act, end result? 
Libraries turn into Netflix.
Rent/lease eBook materials; we 
don’t own them; we can’t keep 

them.

How can libraires prevent 
“swapping out the library 

card for a credit card?”
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Issues sharing our 
current collections

Issues sharing our 
future collections
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