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EXCEPTIONS, LICENCES 
AND GENERAL CONFUSION



NO PERMISSION 
IS NEEDED

PERMISSION 
IS NEEDED

PERMITTED ACTS 
(EXCEPTIONS)

PERMISSION 
GRANTED 

(LICENSING)



ORPHAN WORKS 
EXCEPTION 
(CDPA s.44B)

ORPHAN WORKS 
LICENSING 
SCHEME

Note: assume the image is an ‘embedded work’ and so falls within the scope 
of the Directive, as well as OWLS. Which route should you choose?



Diligent Search activity:
 The Orphan Works Register

 Internet-based reverse image 
searches (Google, PicScout
and Tineye)

 Association of Photographers

 British Association of 
Picture Libraries and 
Agencies

 British Institute of 
Professional Photographers

 25 minutes, in one day



EXCEPTIONS and 
CONTRACT OVERRIDE



This website and its contents are owned and 
operated by Company B. By accessing this 
website and downloading or otherwise viewing 
any images or other content from this website, 
you will be deemed to have agreed to the 
following:

Any use of the images on this site is subject 
to written permission from Company B. In 
particular ... no images may be reproduced, 
communicated to the public, distributed, re-
used or extracted from this website for any 
purpose ... without the prior written consent 
of Company B.

WEBSITE TERMS & CONDITIONS



To the extent that a term of any contract 
purports to prevent or restrict the doing 
of any act which, by virtue of this 
section, would not infringe copyright, 
that term is unenforceable (s.29(4B))

NON-COMMERCIAL RESEARCH 
AND PRIVATE STUDY



 non-commercial research and private study 
(s.29(4B))

 text and data analysis for non-commercial 
research (s.29A(5))

 quotation (s.30(4))

 caricature, parody or pastiche (s.30A(2))

 enabling access and use for disabled 
persons (s.31F(8))

 illustration for instruction (s.32(3))

 copying by librarians (ss.41(5), 42(7), 
42A(6))

 recording of a broadcast for archival 
purposes (s.75(2))

PROTECTED EXCEPTIONS



This website and its contents are owned and 
operated by Company B. By accessing this 
website and downloading or otherwise viewing 
any images or other content from this website, 
you will be deemed to have agreed to the 
following:

Any use of the images on this site is subject 
to written permission from Company B. In 
particular ... no images may be reproduced, 
communicated to the public, distributed, re-
used or extracted from this website for any 
purpose ... without the prior written consent 
of Company B.

WEBSITE TERMS & CONDITIONS

NOT TRUE FOR:
 research and private study

 text and data analysis

 quotation

 parody

 enabling access and use for disabled 
persons

 illustration for instruction

 certain copying by librarians

 archiving broadcasts



CONTRACT OVERRIDE and 
STATUTORY FRAUD



Introduced a single, broadly based offence 
of statutory fraud which can be committed 
in three different forms: 

 fraud by false representation

 fraud by failing to disclose information

 fraud by abuse of position

Is this an example of fraud by making a 
dishonest false representation? (Is the 
representation dishonest?)

FRAUD ACT 2006



COPYRIGHT, ANXIETY    
AND UNCERTAINTY



DIGITISING THE EDWIN 
MORGAN SCRAPBOOKS
(digitisingmorgan.org)



 Edwin Morgan (1920-2010), the 
first Scots Makar (National 
Poet of Scotland)

 16 Scrapbooks, created 
between 1930s-1960s

 3,600 pages full of third-
party copyright material

 30 page sample from Book 12 
(10% sample), 1954-1960

 380 individual cuttings, with 
432 literary or artistic 
works (some cuttings 
contained multiple works)

 52% of the cuttings were 
orphan works 

 diligent search = 8 years and 
approximately £180K



 Helpful? A resounding YES! I 
would definitely consult this 
myself and would recommend it 
to others

 Language and tone: very 
succinct, clear and helpful 
for the non-expert reader

DIGITISING THE EDWIN 
MORGAN SCRAPBOOKS



 Forbidding / Intimidating

 I want an ‘in a nutshell’ 
summary … [I] want answers 
that are easy to find

 Very legalistic and wordy: 
terms like ‘proviso’ are off-
putting

 Be cautious with [the] 
mention of cataloguing as 
this is worrying

 After reading, I was worried 
about things I hadn’t been 
concerned about before

 Please reinforce that 
archivists ARE NOT SENT TO 
PRISON



 Works that we deemed to be 
insubstantial and so did 
not require permission (84 
works in total)

 For only 10 of the 226 
identified orphans did we 
make use of the Directive 
or OWLS (five each)

 19 works for which 
permission was offered 
subject to a fee, from £15 
to $2000 (no fees paid)

 No response from five 
copyright owners (we were 
confident of contact 
details for only two of 
these five)







Regarding copyright material for which we could
not secure express permission – either because
we could not identify the owner concerned or
because permission was contingent upon payment
of a fee – we reproduce it here in accordance
with sections 29 and 30 of the Copyright Designs
and Patents Act 1988 (the CDPA) permitting use
for non-commercial research and for the purposes
of criticism, review and quotation …

If you are the owner of any material that
remains in copyright, and you consider that our
use of the material does not fall within the
scope of the copyright exceptions referenced
above, or is not otherwise lawful, then please
contact us so that we can discuss this issue and
hopefully address any concerns you may have.



Is Digitising 
the Edwin Morgan 

Scrapbooks 
lawful?

We don’t know

We can’t know   
...

... but it 
probably is



LICENSE WHEN      
YOU NEED TO



LICENSE WHEN       
IT MAKES SENSE



FLEX YOUR    
COPYRIGHT MUSCLES



LOVE UNCERTAINTY
LOVE EXCEPTIONS
LOVE COPYRIGHT





THE COPYRIGHT CORTEX IS TWO THINGS:

A CATALOGUE. It collates material relating to 
copyright and digital cultural heritage –
scholarly publications, practical guidance, 
policy documents, and real world case studies –
organised under three broadly defined headings: 
(i) Research; (ii) Tools & Resources; and (iii) 
Policy & Evidence

A BOOK. A comprehensive introduction to 
copyright law for memory institutions, 
focussing specifically on how copyright impacts 
access to and use of digital cultural heritage 
materials within and across national borders





THE COPYRIGHT CORTEX IS WRITTEN FOR:

 Librarians, archivists, museum curators and 
other information professionals

 Researchers and academics who work in the 
digital humanities

 Researchers with an interest in copyright 
and digitisation practices

 People who are anxious about copyright 



THE COPYRIGHT CORTEX
COMING SOON TO A 

SMALL SCREEN NEAR YOU
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